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himself, the conception of a purely legal entity, personally incapable of 
thought or will, acting through an agent, is as objectionable as the concep- 
tion of such an entity performing a personal act. 

While acknowledging that the acts were through an agent, acts of the 
duly appointed officers of corporations have been considered the equivalent 
of the personal acts of natural persons, from the necessity of the case, 
usually because corporations would be otherwise deprived of the benefit of 
statutes evidently intended to include them. Trenton Bank v. Haverstick 
(1829) 11 N. J. L. 171; New Brunswick etc. Co. v. Baldwin (1834) 14 
N. J. L. 440; Shaft v. Phoenix Mut. Life Ins. Co. (1876) 67 N. Y. 544; 
Modesto Bank v. Owens (1898) 121 Cal. 223, 226. In the recent case of 
Am. Soda Fount. Co. v. Stolsenbach (N. J. 1907) 68 Atl. 1078, however, 
Mr. Justice Dill carefully considers the nature of the acts of officers of a 
corporation in its behalf, and maintains the power of a corporation to act 
immediately. The case arose under a statute requiring that when a chattel 
mortgage was recorded by an agent, an affidavit of authority should be 
attached. The vice-president of a mortgagee corporation recorded a mort- 
gage without such affidavit. The recording was considered valid, as being 
the act of a corporation in chief, and not through an agent. The court 
drew a distinction between an agent and an agency. Admitting the inability 
of a corporation to act in propria persona, it considered it as an entity 
empowered to act through the instrumentality of natural persons, whose 
acts must be considered those of the corporation itself. In result, the case 
follows, and is supported by Am. Insulator Co. v. Bankers' etc. Tel. Co. 
(N. Y. 1885) 13 Daly 200; Bank v. Hutchison (1882) 87 N. C. 22. See 
also Martin v. Atlas Estate Co. (N. J. 1907) 65 Atl. 881. The agency 
through which the corporation acts was, however, considered as a merely 
mechanical instrumentality, as the hand of a man. This theory is open 
to the same objection as that of a corporation having an actual agent, in 
that it predicates a will in the corporate entity; an assumption which is 
contrary to fact, and which should not be made unless commanded by 
express legislation to that effect. If, however, the agency be conceived 
of not as a mere instrument, but as independent of a corporate entity, 
and whose will and acts are attributed to the latter in the same manner that 
the will of a guardian is attributed to an infant or of a committee to 
an insane person, and as the knowledge of such officers or agents is 
attributed to the corporation, the theory is entirely comprehensible and 
logical, and reaches the same result as under the other conception. But 
the doctrine would seem applicable only to those who are by statute invested 
with the corporate powers, and constitute the corporation for the purpose of 
dealing with others, see 1 Spelling, Priv. Corps. § 420, and not to those 
acting under delegated authority. 



Negligence and Change of Position in Actions for Recovery of 
Money Paid by Mistake. — The basis of the action for the recovery of 
money paid under mistake of fact being equity and good conscience, the 
cause of the mistake is immaterial. Appleton Bank v. McGilvray (Mass. 
1853) 4 Gray 518. On this reasoning, Kelly v. Solari (1841) 9 M. & W. 
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S3, overruling a dictum in Milnes v. Duncan (1827) 6 B. & C. 671, 677, 
established the rule, now followed by the great weight of authority, that 
negligence by the plaintiff, except in certain special cases, Price v. Neal 
(1762) 3 Burr. 1354, does not bar a recovery. Mere means of knowledge 
by the plaintiff, therefore, since it simply shows negligence, is generally 
held no bar, Rutherford v. Mclvor (1852) 21 Ala. 750; Baltimore etc. 
R. R. Co. v. Paunce (Md. 1847) 6 Gill. 68; contra, Brummitt v. McGuire 
(1890) 107 N. C. 351, but merely evidence from which the jury may infer 
actual knowledge. Brown v. College etc. Co. (1877) 56 Ind. no, 115. An 
intentional refusal by the plaintiff to investigate, however, is equivalent to 
actual knowledge, and bars a recovery, since under such circumstances 
it cannot be said that the money was paid under mistake. McKibben v. 
Doyle (1896) 173 Pa. 579, 581. If the defendant cannot be put in statu 
quo, that is, if he has suffered an irrevocable change of position, the plain- 
tiff cannot recover, Walker v. Conant (1877) 65 Mich. 194, unless the 
defendant's position has been due to his own negligence. Union Bank v. 
U. S. Bank (1807) 3 Mass. 74. While often loosely put on the ground of 
estoppel, this rule would really seem to rest on the lack of equity in the 
plaintiff's favor under such circumstances. For in most cases it is impos- 
sible to work out a representation upon which to ground an estoppel. 
Lawrence v. American Nafl Bank (1873) 54 N. Y. 432. The plaintiff's 
negligence may consist either in making the mistake under which the pay- 
ment was made, supra, or in failing to notify the defendant after its dis- 
covery. In the latter as in the former case, the controlling factor is the 
defendant's change of position caused by the plaintiff's negligence, though 
the courts usually place it on the ground of the plaintiff's "laches." This 
is confusing, for laches, properly pertinent only to questions of equitable 
relief, and then found only in cases where the defendant has been preju- 
diced, 6 Columbia Law Review 578, will often bar the plaintiff upon proof 
of simple delay, the prejudice to the defendant being presumed, idem, 
whereas in an action of quasi-contract the defendant's change of position 
should always be proved and never presumed. Third Bank v. Merchants' 
Bank (N. Y. 1884) 76 Hun 47s; Wind v. Fifth Nafl Bank (1889) 39 Mo. 
App. 72; Mayer v. Mayor (1875) 63 N. Y. 455; contra, Skyring v. Green- 
wood (1825) 4 B. & C. 281. 

It has been said that in England to-day irrevocable change of position 
by the defendant constitutes no defense, Keener, Quasi-Contracts, 61, and 
Newall v. Tomlmson (1871) L. R. 6 C. P. 405 is cited. In that case, A, 
on a debt due, overpaid B, under a mistake in adding weight lists. It was 
held that A could recover from B even though B had credited C, his 
undisclosed principal, with the amount on a debt the latter owed him, B. 
All the text writers state that the principal was insolvent, though this does 
not appear in the case and was not discussed by the court Assuming this 
fact, however, it is submitted that the decision does not stand for the 
proposition cited, but is a result of the doctrines of agency involved in the 
case. If A, under a mistake, pays B, the agent of a disclosed principal, 
C, and B holds the money after notice of the mistake, A can recover from 
B just as he could if B paid the money to C after notice, Elliott v. Swart- 
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wout (U. S. 1836) 10 Pet 137, because the agent's duty to pay over ceases 
when A notifies B and there is nothing in A's action to hold him to his 
first direction to B. It is evident that the question of whether B could 
recover from C, after and because of, a recovery by A from B, on the 
theory of reimbursement of an agent for expenses incurred in his master's 
business, is immaterial in determining whether A is barred from a recovery 
from B because of the change of position of B, for such an analysis would 
involve begging the very question at issue. Yet such seems to be the 
ratio decidendi of the authority cited supra, for insolvency of the prin- 
cipal is there considered a material fact. The test would seem to be 
whether, irrespective of a recovery by A from B, B could recover from 
C. It would seem that he could not. When B has paid C, he cannot 
recover, because, although B had the legal title, Robertson v. Coleman 
(1886) 141 Mass. 231, and thus was more than a mere custodian, he had 
no beneficial interest to the money. Whitton v. Barringer (1873) 67 111. 
551 ; cf. Planters' etc. Co. v. Tunstall (1882) 72 Ala. 142. If, therefore, A 
could recover from B, when B has paid C before notification of the mis- 
take, B would suffer a loss. The basis for denying a recovery by A from 
B is, therefore, the change of position on B's part by his payment over 
before notice. Langley v. Warner (1850) 3 N. Y. 327. Now where C 
is an undisclosed principal, the principles resulting in B's inability to recover 
from C are the same: the same change of position by B results. But by 
the doctrines of agency, A is entitled to regard B as a principal in all 
respects and may, therefore, recover from him. Holt v. Ross (1873) 54 
N. Y. 472. This, however, is consistent with the general principles of 
quasi-contracts, for B by his own act of holding out has lost his right to 
plead his change of position. See supra. Newall v. Tomlinson, therefore 
is no exception to the general rule. 

A recent decision, Cunningham v. First Nafl Bank (Pa. 1907) 68 Atl. 
731, illustrates a class of cases sometimes considered as another exception 
to the general rule. A bank paid a check on a forged indorsement and 
the drawer delayed for six weeks after discovering the forgery, to notify 
his bank, the defendant. It was held that as the bank that had first paid 
the check had failed and the defendant bank would thus be prejudiced by 
the delay, the drawer could not recover. The duty cast upon the depositor 
to examine his pass book and vouchers is well defined, its basis being recog- 
nized business usage. 2 Columbia Law Review 490. There being thus a 
positive duty to speak, the failure to do so results in a representation 
grounding an estoppel, see idem, as to checks paid after a reasonable time 
for discovery has elapsed. This estoppel bars the plaintiff and hence 
the general rule that his negligence is immaterial is not impugned. 



